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Passed by Shri Uma Shanker Commissioner (Appeals)
T Arising out of Order-in-Original No 02/Supdt/AR-I/Div-lll/ST/2016 Dated

21.12.2016_Issued by Supdt-AR-V, Div-lll, Service Tax, Ahmedabad
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Name & Address of The Appellants

M/s. Zeus Fitness Point Pvt Ltd.
Ahmedabad
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[HAT T
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-

AT g, SIS Yo Y9 HaATHR Uiy ARl @l 3diei—

Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-

g affFTe,1994 & URT 86 @ (AT WA BT 9 & T B T Febeil—
Under Section 86 of the Finance Act 1994 an appeal lies to :-

uf¥ew &5 o @1 Yo, ScUIG Yob T4 JarpR e SRRl S 20, 7 A
ZIRIcH HHTSTe, BT TR, JTSAGEIG—380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 016.

(i) ordeliy =araiexe & faxia i, 1904 @) o=T 86 (1) & Siaia Srdler HaThR
froamel, 1904 & frm 9 (1) & sffa fMefRa o w@d— 5 & IR ufedl & &1 o
M T oS 9y oy ¢ feg ofild @ e B Swel  ufdl

ol ST =IRY (S § Ue v ufy Bl el ey # R e | <manfdeRer o1 wradie Red
2 ot & it wrdoe 87 § @ <dic @ WEe RER P T W X@ifhd §6 g & W
ﬁmmaﬁwmaﬁwaﬂ?aﬂmwrﬁmwswmwﬁw%ww
1000 /— BT Ao BN | STET WarB] @ AR, @I @ AT R FIRET T T B 5 g A
50 T % & a1 WUY 5000/— B Yo BT | WEF WareR @1 Hiw, =6 B AN SR I T
ST WY 50 R AT S TG ¥ 98f WY 10000 /— I WS B |

| (i) The appeai under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate

Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a fees of Rs 4
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs ¢
less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied i |s
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount
service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form




crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank
of the place where the bench of Tribun_al is situated.

(iii) i afifrae 1094 @Y GIRT 86 B SU-eRRI T (2¥) & sierta orfier YT Framraeh, 1904 B 9 (29)
%dﬁﬁﬁﬁafﬁﬁﬂé@.ﬁ#ﬁﬂ%ﬁrmnﬁmmsﬂgﬁ”ﬁawm(ﬁ@fﬁ)?ﬁmaﬁm(OlA)(
SE ¥ A Ry B SR e }
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(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be filed in
Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise (Appeals)(OiA)(one of which shall
be a certified copy) and copy of the order passed by the Addl. / Joint or Dy. /Asstt. Commissioner or
Superintendent of Central Excise & Service Tax (010) to apply to the Appellate Tribunal.

2. HWWWWSTW,1975ﬁ¥ﬁﬂ3ﬂ?ﬁﬂ—1$mﬁﬂfﬁﬁmm{a3ﬂ%ﬂ®w
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2. One copy of application or O.L.O. as the case may be, and the order of the adjudication
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-l in terms of
the Court Fee Act, 1975, as amended.
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3. Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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FEIT 3G, Yodh AT, eayy BT URT 39T ¥ 3T e IEEA-2) JIMRIFTA 02y(R0¢Y H TEA
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4, For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F
of the Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the
Finance Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of.Rs~Ten

Crores, @hrm\
. J//{g» 2 iy %\!‘/' \
Under Central Excise and Service Tax, “Duty demanded” shall include: G > gcﬁ{g’\
@ amount determined under Section 11 D; ; ; %a,‘,
(!i) amount of erroneous Cenvat Credit taken; R o L-’;;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules. = @o\; 7
‘l“\\v‘( "4;,,\“:0’%;\0 <

= Provided further that the provisions of this Section shall not apply to the sta?*a%%ﬁﬁgﬁan
and appeals pending before any appellate authority prior to the commencement of the
Finance (No.2) Act, 2014.

4(1) 39 et A, 3U WY ¥ 9fy e wiieer & wwar Srel Yo AT Yoh AT §US

RraTRiar gt af AT fT 91T e & 10% STaTeT 9% 3 5761 Shaer gus faariee 81 aw qus & 10%
S[ITeATeT 9% Y T Heheh! ¢
4(1) In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute.

)
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’ ORDER-IN-APPEAL

This appeal is filed by M/s. Zeus Fitness Point Private Limited. 101, Venus
Atlantis, Nr. Reliance Petrol Pump. Prahladnagar. Ahmedabad 380 0135 [for short - ~appellant’]
against OIO No. 2/Supdt./AR-V/Div.I1I/ST/2016 dated 21.12.2016 [ Tor short - “the impugned
order’] issued by the Superintendent. AR V. Division III. Service Tax Commissionerale.

Ahmedabad([for short - -adjudicating authority|.

2. Briefly ;l1e facts are that during the course of scrutiny of the CENVAT credit
availed by the appellant during the FY 2014-15. it was observed that the appellant had availed
CENVAT credit of service tax paid on renting. of premises. While the appellant’s registered
premises was 101 Venus Atlantis. Nr. Reliance Petrol Pump. Prahladnagar. Ahmedabad 380 013,
the appellant had in addition to availing CENVAT credit in respect ol the said premise. had also
wrongly availed CENVAT credit in respect ol shop nos. 102. 103 and 104 of Venus Atlantis. Ni.

Reliance Petrol Pump. Prahladnagar. Ahmedabad 380 015. which did not find a mention in his

registration Certificate. Therefore. the show cause notice dated 6.4.2016. proposed recovery ol

the CENVAT credit wrongly availed of Rs. 4.44.960/- along with interest and further proposed

penalty on the appellant under section 78 of the Finance Act. 1994,

3. This notice was adjudicated vide the impugned OIQ wherein the adjudicating
authority disallowed the CENVAT credit. ordered recovery ol interest and [urther imposed

penalty on the appellant.

4. Feeling aggrieved the appellant has filed this appeal on the following grounds:

»  that the appellant is registered under the Companies Acl. 1956: that they are engaged in

providing service of “Health Club and Fitness Centre™ for which they are registered with

department: that their registration no. is AAACZ5385JSD00]:

their corporate and registered office address is 101. Venus Atlantis. Nr. Petrol Pump.

Prahaladnagar. Satellite. Ahmedabad:

»  that the invoice in the present case has been raised on the registered and corporate office
address as mentioned above:

> that they have not contravened any of the provisions of the Act or the rules m:ldL thereunder:

> that no proper opportunity was granted to the appellant: that the rent is usul in pm\ iding ol
output services and he is paying service tax on output services:

‘/
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that on all invoices issued by the appellant. pertain to 101-104. Venus Atlantis. Ahmedabad.

which are accounted in the books and on which service tax also stands paid: that a copy ol'a

invoice is also enclosed:

»  that copy of ground plan is enclosed which clearly shows that equipments/instruments used
for the prupose of providing output services from 101-104 Venus Atlantis:

» that there is a technical lapse in obtaining centralized registration under service tax for all
the premises from 101 to 104:

»  that they wish-to rely on the case of Dashion Limited [2016(66 Taxman.com(Gujarat High

Court) and Origzo Technologies Private Limited (OIA no. 187/16-17) and hmagination

Technologies India Private Limited.

A%

5. Personal hearing in the matter was held on 13.9.2017 wherein Shri Keyur Bavishi.

Authorized Representative appeared on behall” ol the appellant. He reiterated the grounds off

appeal and further stated that he would be submitting the leasc agreement in respect of the

premises within seven days. Thereafter. vide his letter dated 15.9.2017. he submitted copies ol

lease deed for the premises 101 to 104.

0. I have carefully gone through the facts of the case on records and submissions
made by the appellant. The issue to be decided in the present appeal is whether the appellant is
eligible for CENVAT credit in respect of service tax paid on renting of premises which did not

figure in the registration certificate.

7. As is evident the appellant had rented four shops 101. 102, 103 and 104 on the
first floor of Venus Atlantis, Nr. Reliance Petrol Pump. Prahladnagar. Ahmedabad 380 015. by
entering into a *‘Bhadano Karar'/Lease deed/rent agreement. The copies of the same have been
provided consequent to the personal hearing.. A copy of the ground plan attached with the
appeal, shows that the premises are adjoining shops and accommodate various sections of the
Health Club and Fitness Centre. The appellant availed CENVATT credit on service tax paid on
renting of premises. The department has disallowed the CENVAT credit in respect ol shops no.
102, 103. and 104 on the grounds that {a] only shop no. 101 was the registered premises as per
the Registration Certificate and [b] the invoices in respect of shops no. 102. 103 and 104, were
not addressed to the registered premises ol the appellant. In-fact the invoices were addressed o

shops no. 102, 103 and 104 and not 101.

theohﬁ“
A\ ;;6 E‘fx;
A

nas g2

AN 0*




V2(ST282 A-1116-17

8. I find that the appellant in his invoices issued to customers [a copy of which has
been submitted with the appeal papers] used to mention his address as follows:

Zeus Fitmess Point Pyt Lid
101-104 Venus Atlantis, Near Shall Petrol Pump.
Prahladnagar Muin Roud. Pralladnagar, Ahmedabad- 380 013,

9. I find that the issue is no longer res integra. The issue has already been decided

by the Court and the Appellate Tribunal. viz.

(i)Intent Design Pvt. Ltd. [2016(46) STR 579 (1ri).

In this case the department had objected to the CENVAT credit availed on service tax paid on
renting of immovable property on the ground that services were not received in the manutacturing
premises and the premises where it has been received was not registered under Service las
statute. The Hon’ble Tribunal held that there is no such requirement as far as the input services
are concerned that the same should have been received in the manufacturing premises and the
premises where received should be registered onc.

(ii) Eltek Sgs Pvt. Ltd [2016(46) STR 463]

The dispute in this case was that the respondents had wrongly availed the CENVAT credit of
service tax paid on renting of immovable property located at a place other than registered
premises for manufacturing activity. The Honble Tribunal. in this case. held as follows:

"The original authority has denied the benefit only on the ground that renting of the properiy was located
on different address than that of the registered premises of the respondents. The respondents have produced
copies of the invoice issued by their address located at 390-391, Udvog Vihar, Phase-11. Gurgaon before
the adjudicating authority  and  Commissioner (-Appeals) in - support of  their contention that the
manufacturing activities were taking place on that premises also. Therefore. since that activity of
manufucture was taking place in the premises located on 390-391, Udvog ihar, Gurgaon benefit of Cenval
credit cannot be denied 10 the respondents. Accordinglv. | do not find any infirmity in the findings of the
Commissioner (Appeals) und I uphold the sume and reject the appeal.™

(iii) mPortal India Wireless Solutions (P) I.td. [2012 (27) STR 134]
In this case. in para 7 the Hon ble Karnataka FHigh Court. held as follows:

“7. Insofar as requirement of registration with the department as « condition precedent for
claiming Cenvat credit is concerned. learned counsel appearing for both purtics were unable 1o point
out any provision in the Cenvat Credit Rules which impose such restriction. In the absence of u
statutory provision which prescribes that registration is mandatory and that if such a regisiration is
not made the assessee is not entitled 10 the benefit of refund. the three authorities committed a serious
error in rejecting the claim for refind on the grownd ywhich is not existence in law. Therefore, said
Sinding recorded by the Tribunal as well as by the lower authorities cannot be sustained.
Accordingly, it is set aside.”
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10. From the above decisions. it is clearly evident that Court/Tribunals have held that
there is no requirement under law. as far as the input services are concerned. that the premises
where it is recei\.red should be a registered one. for availing CENVAT credit. Therefore. the
finding that because shop Nos. 102.103 and 104. were not mentioned in the registration
certificate. credit in respect of the service tax paid on renting of the said premises would not be
eligible, is not legally tenable. The second ground that the invoices in respect of shop Nos. 102

103 and 104. were not addressed to the registered premises of the appellant is not a tenable

ground since in the address in the invoices raised by the appellant all the shops i.e. Nos.

101,102.103 and 104 form the entire Zeus Fitness Point Pyvi. Lid. Further even in the copy ol

ground plan submitted with the appeal it is clearly forthcoming that the services are provided
from all the shops 101 to 104. The ground plan clearly depicts that all the shops are interlinked

and the service is provided by the appellant from all the shops put logelher.‘

1. In view of the foregoing. following the judicial discipline. 1 do not lind the view

of the adjudicating authority is legally tenable. 1 therefore find that the appellant is eligible for

the CENVAT credit. Hence. the appeal is allowed and the impugned Q10 is sct aside.

12. mﬂmaﬁmwﬁmwmﬁmm%

The appeal filed by the appellant stands disposed ol in the above terms.

(3T ATH)

Feaid L 3gerd (314Te4)
Date:2-700:2017

Atteste

(Vinod Lukose)
Superintendent, Central Tax (Appeals)

Ahmedabad.
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M/s. Zeus Fitness Point Private Limited. 101.
Venus Atlantis, Nr. Reliance Petrol Pump.
Prahladnagar, Ahmedabad 380 015.
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Copy to:

3

1. The Chief Commissioner of Central Tax. Ahmedabad.
2. The Principal Commissioner of Central Tax. Ahmedabad-1.
3 The Additional Commissioner. Central Tax (System). Ahmedabad-1.
;}he Assistant Commissioner. Central Tax. Division-VI. Ahmedabad-1.
" Guard File.
6. P.A.
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